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In Family Law matters the general principle is that each party is required to pay their
own legal costs regardless of whether they “win” or “lose”.

Courts do however have the power to make an order for one party to pay the other party’s legal
costs. A court will only make an order for costs in situations where there are circumstances which
justify it in doing so.
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When might an order be made for costs?

Common situations which can lead to an order being made against a party for costs in Family Law
include:

1. When a party breaches a court order and the other party is required to file an application to
the court as a result of the breach.

2. When a matter is already before the court but a party is required to file a further application
during the proceedings regarding an ongoing issue (for example non-disclosure) the
successful party in such an application may be awarded costs.

3. Where one party makes a written offer for settlement during the course of negotiations and
the other party refuses to accept that offer. Costs can be awarded in favour of the party who
made the offer if the matter proceeds to trial and the party who made the offer receives a
settlement which is equal to or greater than the original offer.

What will the court consider when making an order
for costs?

In considering whether an order should be made for costs, the court will consider the following:

1. The financial circumstances of both parties;

2. Whether any party to the proceedings is in receipt of Legal Aid;
3. The conduct of the parties in relation to the proceedings;
4

. Whether the proceedings were necessitated by failure of a party to comply with previous
orders of the court;

&

Whether a party has been wholly unsuccessful in the proceedings; and

6. Whether either party has made an offer in writing to the other party.

If the court decides to make an order for costs against a party, these costs will generally be awarded
on a “party-party” basis. Party/party costs are the costs a court may make the losing party pay the
winning party.

Party-party costs are awarded in accordance with a schedule of costs set out in the court rules. The
schedule of costs will often only represent a portion of the actual costs incurred by that party and
therefore their entire costs will not be covered.
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Here’s an example of how that might look:

e You have a case and your lawyer’s fees are $3,000

¢ You win the court case

* The court orders the other side to pay $2,000 of your costs, called party/party costs
e You are now responsible for the remaining $1,000 of your solicitor/client costs

In some situations, the court will make an order for costs against a party on an “indemnity basis”.
Orders of this nature are rare and will only be made in situations where such costs are warranted. If
an order for costs is made on an “indemnity basis”, the party against whom the order is made will be
required to pay all costs of the other party, provided they are reasonable.

Courts do have the power to make an order for one party to pay the other party’s legal
costs where circumstances justify to do so.
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